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MEYER, ENGLISH & CIANCIULLI, P.C. 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


BISWANETH HALDER, 
No. 74-C-1552 
Plaintiff, 


- against - Memorandum of Decision 
and Order 
AVIS RENT-A-CAR SYSTEM, INC., 
Defendant. 


January 22, 1976 
/ 


MISHLER, CH. J. 


The following motions by plaintiff are pending 


before this court: 


(1) to amend his complaint, Rule 15(a) (F.R.Civ.P.); 


(2) to reargue this court's decision and order dated 
June 13, 1975, denying plaintiff's motion to compel de- : 
fendant to answer certain interrogatories; 

(3) for summary judgment, Rule 56 (F.R.Civ.P.); and| 

(4) to enjoin defendants from continuing their poli- 
cy of discrimination and order defendant to hire plain- 

tiff. | | ! 
Defendant has moved to dismiss and for judgment on the plead- 


ings. 


—_"? ei 
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I. PLAINTIFF'S MOTION TO AMEND THE COMPLAINT 


ff ! 
Plaintiff filed a claim with the EEOC against Avis 


Rent-A-Car System, Inc. ("Avis"), in 1971. He claimed that 


Avis failed to » interview or hire him because of his national 


origin (plaintiff was born in India). _ The EEOC investigated 


and found no evidence to support the claim. Plaintiff re- 


‘gases enero ance gente antinnnnninornanente netenynanait 


quested a Notice of Right to Sue and then commenced this ac- 


tion. Plaintiff alleged that defendant's failure to inter- 
/ 
view or hire him was due to plaintiff's national origin and 


that this discrimination violated 42 U.S.C. §2000e-5. 


The present motion is plaintiff's second attempt to 
/1 ; 
amend the complaint. Plaintiff now seeks to add a cause of 


action under 42 U.S.C. §1981 because of alleged discrimination 
/2 
against him because of his color, religion and alienage. The 


/1 On February 25, 1975, this court permitted plaintiff to 
add additional dates when defendant allegedly discrimin- ' 
ated against plaintiff. 

‘ 
In another action, this court denied a request by plain- ! 
tiff to amend his complaint to include a cause of action’ 
under 42 U.S.C. §1981 because §1981 does not give redress 
to discrimination because of national origin. Halder v. 
RCA Corp., 74-C-1375 (E.D.N.Y. April 25, 1975). Since 
that decision plaintiff's requests to amend his various 
complaints have all added discrimination because of color, 
religion and alienage to support his §1981 action. 


/ 


Pus -< 


gg 2S LA GS St ew 


factual setting out of which this action grew has not changed 


at all. Plaintiff offers no facts to substantiate these new 


claims of discrimination. 

Plaintiff has subjected defendant to charges of 
discrimination because of plaintiff's national origin since 
May, 1971, when he filed charges with the EEOC, Defendant 
has answered to and prepared its case against charges of dis- 
crimination based on national origin. Plaintiff has a full 
and adequate remedy under 42 U.S.C. §2000e-5. Justice will 
not be hindered by refusing plaintiff's request to amend his 


complaint. 


eccemaseceanettaeeasene a EEL TT TT ETE LLANE LD DLDL ALAA, 


/3 Plaintiff's original complaint claimed that he was al- 
lowed into this country because there was a need for 
people with his skills. Plaintiff responded to defend- 
ant's advertisements with letters and resumes. He re- 
ceived either no response to his letters or letters say- 
ing that his resume had been received, but there was no 
position for a person with his qualifications. Plain- | 
tiff contends that defendant had positions available for, 
a person with plaintiff's qualifications and that the 


iu 


only conclusion he could reach was that Avis must have <- 
discriminated against him because his name was of Indian 


extraction. Plaintiff made no mention of co ae religion 
or alienage and now offers no theory as to how efendant 
might have been able to ascertain plaintiff's color, re- 


ligion or citizenship in order to discriminate against 
them, 


II, PLAINTIFF'S MOTION TO REARGUE THIS COURT'S 

ORDER DENYING A PREVIOUS MOTION TO COMPEL 

ANSWERS TO CERTAIN INTERROGATORIES 

This cow t has decided the propriety of certain 
of plaintiff's interrogatories once in this action dient: 
The court has also ruled:on these interrogatories on several 
other occasions. Plaintiff has offered no new reasons to 
change this court's decision and I will not compel defendant 
to answer plaintiff's interrogatories any more than has al- 


/ 
ready been directed, 


III, PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT 
AND DEFENDANT'S MOTION TO DISMISS OR FOR 
JUDGMENT ON THE PLEADINGS 
Defendant's motions will be considered as motions 
for summary judgment as all parties have submitted affidavits 
and memoranda of law. Rule 12(b) and (c) (F.R.Civ.P.). 


The Second Circuit in Heyman v. Commerce and Industry 


Insurance ‘Co., 524 F.2d 1317 (2d Cir. 1975), once again re- 


' 
' 
' 
‘ 
! 


/4 Plaintiff has many actions pending before this court. | 
Each action mirrors the next. In many of these actions 
Halder has served upon the different defendants identi- 
cal sets of interrogatories. In at least two of those 
actions - Halder v. Sperry Rand Corp., 74-C-1069 (E.D.N.Y. 
June 12, 1975)and Halder v. Quotron Systems, Inc,, 
74-C-1376 (E.D.N.Y. June 13, 1975) - this court has 
issued written decisions and orders denying plaintiff's 
motion to compel the apswers to interrogatories which 
are oppressive and burdensome. 


viewed the requirements for the granting of summary judgment. 
The court must decide if any genuine issue of fact exists; 
if so the motion must be denied, Plaintiff submits there 
are none, Defendant - in a statement, under General Rulea(g), . 
in opposition to plaintiff's cross-motion for summary judg- 
ment, dated September 2, 1975 - has listed nine issues of 
fact? that it submits are still in issue. The court feels 
that at least some of the items are still very much in dis- 

/ 


pute. Summary judgment for either side at this point would 


be inappropriate. 


/5 1. Whether plaintiff was experienced in the area 
of Computer Programming; 


2. Whether there were available positions for his 
professional services in the area of his experience; 


3. Whether defendant had positions available in 
plaintiff's area of experience during the time when 
plaintiff was seeking employment; 


4, Whether plaintiff applied for aposition with 
defendant within his area of experience at the times 
alleged; 


5. Whether defendant received plaintiff's appli- 
cation for employment at the times alleged; 


é. Whether defendant admitted to the EEOC that 
plaintiff was qualified for the job he sought but declined 
to interview him; 


7. Whether defen4tant promised the EEOC to inter- 
view the plaintiff in the future if he applied for 
employment ; 


IV. PLAINTIFF'S MOTION FOR A_ PRELIMINARY INJUNCTION 

Plaintiff has asked this court to enjoin defendant 
from engaging in employment policies and practices which dis- 
criminate against plaintifE and others who are of Indian an- 
cestry. He also requests an order that defendant immediately 
hire him, The court has the power to issue preliminary in- 

junctions. 42 U.S.C. §2000e-5(g). The Second Circuit has 
stated that "the two-fold requirement for a preliminary in- 
junction is a demonstration of probability of daeiant on the 
merits and a showing that irreparable harm will result if 
such relief is denied." Gulf & Western Industries, Inc. v. 
Great Atlantic & Pacific Tea Co,, Inc., 476 F.2d 687, 692 
(24 cir. 1973). 

Plaintiff a asserts that he was allowed into this 
country because he » possessed skills which are badly needed 
here. He claims that defendant advertised and therefore had 
positions open for computer programmers and that he was emi- . 
nently qualified to fill those positions. Yet, when plaintife 
applied for jobs with defendant they did not offer him a po- 
sition. Plaintiff can only draw one conclusion: defendant, 
/5 Cont. 

8. Whether defendant ever discriminated against 


Lobeagar based on his national origin or any other 
beet: and 


Whether defendant "covered wee the alleged 
: discrimination. ee | oe 


to consider him for a job because of its policy of discrimina- 
tion against Indians. 

Defendant offers a second interpretation. It asserts 
that. chere were positions available but, these postions see 
quired skills that plaintiff did not have, 

The court will not rule on the merits of the case 
to determine the propriety of a preliminary injunction. How- 
ever, the court must decide whether plaintiff has shown a 
likelihood 9f succes. «The coupt panagt ee that. deteudent|s 
foberpeetation: ts lene worthy of belies shen phasatsts te 
Plaintiff asks this court to issue an order requiring defend- 
ant to hire plaintiff on the basis of the conclusion of law 
reached by plaintiff, Plaintiff has not met his burden of 
showing the likelihood of success which would warrant the 


issuance of such an order. : 


The court further notes that the preliminary injunc- 
| 


tion is often used to maintain the status quo pending final 
Snetueie on the merits. No relationship between plaintiff 

and defendant has ever existed, To require defendant to hire 
_plaintiff£ at this stage of the proceedings would greatly alter 


the parties' relationship. The court believes that, if plain- 


priate affirmative relief at that point in time will redress 


For the above reasons ail motions by plaintiff and 


defendant are in all respects denied, and it is 


SO ORDERED. 


